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Specifically excluded from the definition of “employee” are: real estate
brokers, broker-salespersons, and salespersons compensated solely by
commission. 820 IICS 305/1 (b).

Prior to November 12, 1997, Section 22-307 of the Illinois Pension Code
precluded an injured police officer or firefighter employed by a municipality
from pursuing workers' compensation benefits if the municipality had
enacted an ordinance providing for the medical care and hospital
treatment of its injured police officers and firefighters. See Village of
Winnetka v. Industrial Commission, 232 lil.App.3d 351, 597 N.E.2d 630
(1st Dist. 1992). In 1997, the General Assembly amended Section 22-307
to allow police officers and firefighters in municipalities with populations
under 500,000 to pursue workers' compensation benefits. See 40 ILCS
5/22-307; Nelson v. Industrial Commission, 305 Wl.App.3d 651, 713
N.E.2d 119 (1% Dist. 1999).

The courts have consistently refused to apply the amendment to Section
22-307 of the lllinois Pension Code retroactively. In Jones v. Industrial
Commission, 00 I.I.C. 0463, No. 3-01-0154 WC (3™ Dist. 2002), the
claimants were Rock Island police officers and firefighters who had filed
Applications for Adjustment of Claim with the Industrial Commission. In
1993, Rock Island enacted a municipal ordinance pursuant to Section 22-
306 of the lllinois Pension Code requiring the city to provide for the
medical care of police officers and firefighters injured in the course of their
employment. Pursuant to the enactment of this ordinance, Section 22-
307 of the Code precluded the injured officers from collecting benefits
under the Act. All of the claimants sustained injuries after the enactment
of the ordinance in 1993, but prior to the General Assembly’s amendment
in 1997. In holding that the claimants were barred from pursuing
compensation under the Act, the court observed that it found no express
legislative intent that the amended statute was intended to apply to
antecedent events. The court stated that retroactive application of the
amendment would permit the claimants to recover both under the
ordinance and the Act and reasoned that the legislature did not intend
such a result.

Similarly, in Szubka v. Village of Bensenville, 99 IIC 401 (May 6, 1999),
the Industrial Commission noted that no provision was made for the
amendment to apply retroactively. Therefore, the claimant was barred
from collecting workers’ compensation benefits. Nelson, Szubka, and
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Employers who are engaged in certain activities, which are defined as
"extrahazardous," are automatically required to provide compensation
to injured workers pursuant to the terms of the Act. 820 ILCS 305/3.
Section 3 enumerates various activities that are considered
“extrahazardous." By reviewing this Section, it quickly becomes
apparent that there are very few-if any-businesses or enterprises that
do not fall within the provisions of the automatic application of the Act.
820 ILCS 305/3.

An individual or entity that does not on its face appear to fall under the
automatic application provisions of Section 3 and elects not to be
subject to the Act may still be liable under the automatic application
provisions of Section 3 if its activities are found to place it in one of the
listed enterprises. In Fefferman v. Industrial Commission, 71 Ill.2d
325, 375 N.E.2d 1277 (1978), the owner of a building used for storage
of goods elected not to be subject to the Act. An uninsured
contractor's employee was injured in the process of demolishing the
building. The building owner became liable under the Act because he
was found to be engaged in the business of maintaining or
demolishing a structure pursuant to Section 3 of the Act.

Under limited circumstances, the corporate officers of an enterprise
covered under the automatic application provisions of Section 3 may
elect to withdraw themselves as individuals from the operation of the
Act. Section 3 provides that the corporate officers of any business or
enterprise defined as a “small business” who are employed by the
corporation may elect to withdraw themselves as individuals from
application of the Act. 820 ILCS 305/3 (17)(b).

Recently, it has been held that this election to withdraw from coverage
applies not only to the individual but also bars the claims of additional
individuals who would otherwise be entitied to benefits under the Act.
In D. Mayer Landscaping v. Industrial Commission, 328 Ill.App.3d 853,
767 N.E.2d 821, (1* Dist. 2002), the president of a landscaping
business elected not to be covered by the Act pursuant to Section 3
(17)(b). The president died in the course of this employment in an
accident involving a power mower. The decedent's spouse filed a
claim for death benefits under the Act. The appellate court held that if
an officer elects not to be covered by a workers' compensation
insurance policy, the Workers' Compensation Act does not apply at all.
Therefore, there is no claim by a widow or other survivor because,
when an employee elects not to be covered under the Act, there is no
statutory basis for a claim by a survivor. id.
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Cir. 1995); Kirk v. State of lllinois Dept. of Rehabilitation Services, 98 IIC
1216, (Dec. 21, 1998); Ware v. Industrial Commission, 318 IIl.App.3d
1117, 743 N.E.2d 579, (1* Dist. 2000).

The nature of the work performed by the employee in relation to the
general business of the employer (factor 6 above) is also regarded as one
of the most important factors. See Ware v. Industrial Commission, supra.
The courts may find that an employee/employer relationship exists even in
cases where a written contract specifically indicates that the parties did
not intend for such a relationship to exist. Ware, supra; Yellow Cab v.
Industrial Commission, 238 Il.App.3d 650, 606 N.E. 2d 521 (1% Dist.
1993). In these cases, the courts have determined that they would not be
controlled by the terms of a contract, but would instead look to the actual
relationship of the parties at the time of the injury. With regard to the
other factors listed above, if an employer has the right to discharge a
worker, supplies the worker with the necessary tools, materials and
equipment necessary to perform the work, pays the worker on an hourly
basis and deducts withholding tax, an employee/employer relationship
most likely will be established.

The courts examine the right to control the actions of the employee and
the nature of the employee’s work in relation to the general business of
the employer to ascertain whether the relationship exists, even in cases
where a lease agreement specifically refers to the alleged employee as an
independent contractor. In Ware v. Industrial Commission, supra, the
claimant was a truck driver who paid the operating costs, including fuel,
taxes, maintenance costs, unemployment insurance, workers'
compensation insurance, social security and payroll tax deductions. The
claimant and the alleged employer had entered into an equipment lease
agreement that referred to the claimant as an independent contractor. In
determining whether an employment relationship existed at the time of the
accident, the court stated that no rigid rule of law exists regarding whether
a worker is an employee or an independent contractor. The court noted
that there were a number of factors to consider in making the
determination. The court analyzed an extensive list of circumstances
wherein the alleged employer directed the claimant's behavior. The court
noted that those circumstances, coupled with the claimant's compliance
with the company's directives, provided strong evidence that the company
had the right to control his activities.

The court next analyzed the nature of the work performed by the claimant
in relation to the general business of the alleged employer. The alleged
employer was engaged in the business of hauling freight for various
customers. The claimant's work activities involved hauling freight for the
alleged employer's various customers. Accordingly, the court concluded
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exercise control over the claimant's work. The court noted that the
claimant was required to sign in at the office everyday where he was
given his job assignments and schedule. Furthermore, the claimant was
required by the respondent to wear a uniform and a job badge identifying
the respondent. Based upon these facts, the Commission found that the
relationship of employer/employee existed between the claimant and
respondent.

Even where the method of payment and other factors suggest that the
employee/employer relationship does not exist, a finding that the alleged
employer exercised control over the manner in which the work was
performed is determinative. This was the case in Metzeger v. Area
Erectors, 99 IIC 487 (May 26, 1999). In that case, the claimant was a
bricklayer. On the date of the accident, the claimant had been notified by
an agent of the alleged employer that the job site he was working on was
a "cash job." Nevertheless, the claimant testified that he had not made
arrangements with anyone regarding payment for the work performed
other than the alleged employer and that he expected to be paid by the
alleged employer. Furthermore, the claimant had been directed by the
alleged employer's agent as to which jobs to perform, and the claimant
regularly worked under the supervision of the alleged employer's agent.
These facts constituted sufficient evidence to find that the requisite
employee/employer relationship existed and that the claimant was entitled
to recover benefits under the Act.

A recent line of cases has shown a willingness on the part of the Industrial
Commission to apply the same fact oriented inquiry in cases brought by
claimant's who are engaged in providing services on behalf of someone
other than the individual or entity that pays the claimant and with whom
the claimant seeks to establish the employee/employer relationship.

In Kirk v. State of lllinois Dept. of Rehabilitation Services, 98 IIC 1216
(Dec. 21, 1998), the claimant was the personal assistant of a handicapped
individual. The state instructed the claimant to provide the individual's
cooking, cleaning, transportation, laundry and bathing needs. The state
annually reviewed and reassessed this service plan and gave the
reassessment to the claimant as a mandatory guideline. A limit on the
number of hours that the claimant could provide services to the individual
was established by the state, and the state mandated that this limit could
not be exceeded. The state also required the handicapped individual and
her family to complete a personal assessment of the claimant each year.
The claimant's wages were paid by the state, who deducted federal and
state withholding and social security taxes. Additionally, regularly
deducted from the claimant's pay check were union dues for the
claimant's union, with whom the state had g collective bargaining
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More recently, the Commission has bolstered its decision in Marshall by
reaching the same conclusion under similar facts in Turner v. State of
llinois, 02 IIC 215 (March 18, 2002). The claimant was injured while
working as a personal home care assistant. The claimant obtained her
placement after applying for a job at the Department of Rehabilitative
Services. The Commission upheld the decision of the arbitrator that an
employee/employer relationship existed between the claimant and the
state agency. This relationship was evidenced by the fact that the agency
provided the personal assistant/client agreement and service plan. The
Commission concluded that the services to be provided and the delivery
of the services were under the control of the state agency. See also
Heaney v. State of lilinois, 00 [IC 500 (June 25, 2001). This recent line of
cases indicates that the Commission will determine that the requisite
employee/employer relationship exists to permit compensation pursuant
to the Act even in cases where workers are engaged performing service
on behalf of someone other than the entity with whom the worker seeks to
establish the relationship.

Similarly, in Eklund v. Local 705 International Brotherhood of Teamsters,
98 1IC 39 (Jan. 20, 1998), a union steward hit by a truck while walking a
picket line was found to be an employee of the local where the evidence
indicated that the claimant's supervisor at the local instructed him to work
the picket line.

In Wyse v. Precise Concrete and General Casualty Insurance Co., 01 IIC
0736 (Oct. 18, 2001), the Commission indicated that false representations
on the part of a claimant during the hiring process would not nullify the
employee/employer relationship. In Wyse, the claimant applied for a
position as a concrete laborer. In the course of applying for the position,
the applicant failed to fully represent his health history and the extent of
his experience as a concrete finisher. Nevertheless, the claimant was
hired by the respondent and began employment for the respondent as a
concrete finisher. When the claimant was subsequently injured in the
course of his employment, approximately seven weeks later, the
respondent argued that the contract for hire was voided by the claimant's
material misrepresentations regarding his health history and experience.
The respondent stated that the offer of employment would not have been
extended to the claimant had his prior health history been known to the
respondent. The claimant's prior health history included back surgery for
a herniated disc, as well as permanent work restrictions that prohibited the
claimant from lifting over twenty pounds and included a recommendation
to stop performing construction work. The Commission awarded benefits
pursuant to the Act, finding that the respondent's position lacked merit.
The Commission noted that the respondent had the opportunity prior to
hiring the claimant to conduct a physical examination which would
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In Mejia v. Rockford Register Star, 01 IIC 819 (Nov. 15, 2001), the
claimant was hired to deliver newspapers for the respondent. In
determining that the claimant was an independent contractor rather than
an employee, the Commission noted that the claimant was hired to
perform a specific task for an agreed upon price. The Commission noted
further that the claimant deducted vehicle and supply expenses on his
federal tax forms. The Commission found that the claimant was subject to
a degree of control by the respondent only to ensure the end result: the
satisfactory delivery of the newspapers. The arbitrator found that the
claimant retained the right to control the mode, manner, method and
means of performing the job duties. Therefore, a sufficient number of the
factors did not indicate that the employee/employer relationship existed.
The most important factor regarding control over the manner in which the
work was performed indicated to the Commission that the
employee/employer relationship did not exist.

The Commission followed a similar analysis in Keefe v. William J.
Creaney. Inc., 01 IIC 633 (Sept. 6, 2001). In Keefe, a carpenter who was
injured performing tile work was found to be an independent contractor
rather than an employee. The Commission found that the evidence
indicated the respondent was only interested in the results to be achieved )
not the manner in which the work was performed. Therefore, an
employer/employee relationship was not established.

If performance of the job duties requires special skills which are acquired
prior to or independent of the work performed on behalf of the alleged
employer, the Commission will consider this factor as tending to indicate
that the employer/employee relationship does not exist. This was the
case in Romano v. Lightning Deterrent Corp., 98 IIC 882 (Sept. 23, 1997),
where the Commission noted that work being performed by the claimant
required a degree of skill which had to be leamed through an apprentice
system. This factor, combined with the fact that the claimant was being
paid as an independent contractor, confirmed the Commission's
determination that the employer/employee relationship did not exist.

A written document does not, as a matter of law, determine an individual's
employment status. As discussed above, in Ware v. Industrial
Commission, supra, the appellate court found that the employer/employee
relationship existed despite a leasing agreement which specifically stated
that the claimant was an independent contractor. Similarly, in Gray v.
Internet Construction, 97 1IC 869 (Aug. 20, 1997), the Commission held
that the claimant was an employee, not an independent contractor, even
though the claimant had signed an independent contractor agreement. In
Gray, the Commission noted that the employer had the right to control the
manner in which the work was performed and the claimant was not free to
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