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Unsafe working conditions and
dangerous work practices causc inju-
ries to individuals working on con-
struction sites in Illinois with alarm-
ing frequency.! The enactment of the
Structural Work Act (hereinafter the
“Act”) in 1907 provided a statutory
cause of action to individuals who suf-
fered injuries in a construction set-
ting.” In 1965, the Illinois Supreme
Court held that Section 414 of the
Restatement (Second) of Torts (here-
inafter “Section 414”) existed along-
side the Act as a common law cause
of action for individuals who suffered
De-
spite the coexistence of the Act and
Section 414, most construction re-

construction-related injuries.’

lated injury lawsuits filed during the
twenticth century were brought un-
der the Act.? However, due to the
repeal of the Act in 1995, Section 414
has emerged as the preeminent cause
of action to litigate construction re-
lated injuries.”  Although individuals
who suffer construction-related inju-
ries in Ilinois may also bring claims
based on the theories of premises li-
ability® and direct negligence,” this
article focuses on the cause of action
that promises to be the workhorse of
construction related injury litigation:
Scction 414.

The purpose of this atticle is to
acquaint attorneys with Section 414,
To accomplish chis goal, the balance
of this article is divided into four sec-
tions: the first section provides a brief
history of construction related injury
litigation in Hlinois; the second sec-

tion of this article discusses the early
applicaton of Section 414 by Illinois
courts; the third section discusses the
most recent Illinois cases dealing with
Scction 414; and the fourth section
attempts to predict what the future
holds for Section 414 in Illinois. This
article will not attempt, nor is it in-
tended, to be an exhaustive survey of
Rather, this ar-
ticle is a discussion of the general prin-
ciples and major cases that have
shaped this area of trial practice.

this area of the law.

I. The History of Construction
Related Injury Litigation In Illinois

A. The Common Law

At the turn of the twentieth cen-
rury, employers or persons in charge
of construction sites had a common
law duty to exercise ordinary and rea-
sonable care to keep individuals
working on the sites frec from in-
jury.® However, the common law
defenses of contributory negligence,
assumption of risk, and the fellow
servant rule made it nearly impossible
for individuals who suffered injuries
while working on construction sites
o recover damages from persons in
charge of the work.” By shielding
themselves with these defenses, per-
sons in charge of construction sites
often unjustly escaped liability when
a claimant’s own conduct contributed
to cause his or her injuries despite the
defendant’s failure to correct unsafe
work conditions and dangerous work
practices.!”  Absent the threat of le-
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gal liability, employers had litte in-
centive to rectify unsafe working con-
ditions or ensure workers avoided
dangerous work practices.'!

B. The Structural Work Act

In an effort to decrease the fre-
quency of injuries occutring on con-
struction sites and increase the avail-
abilitv of adequate compensation for
the workers who suffered injuries on
construction sites, the Illinois legis-
laturc enacted the Structural Work
Act (“Act”), commonly known as
the Scaffold Act, in 1907."> The Act
removed the possibility of the pre-
viously mentioned unjust result by
determining guilt based solely on the
defendant’s culpability without re-
gard to the plaintiff’s conduct.” A
violation of the Act occurred when
a dangerous condition on a construc-
tion site caused injuty to a worker
engaged in extra-hazardous work
and the person having charge of the
work either knew or should have
known that the dangerous condition
existed." The Act strongly encour-
aged persons in charge of construc-
tion to rectify unsafe working con-
ditions and ensure workers avoided
dangerous work practices because
violators of the Act were subject to
not only civil suits, but also to crimi-
nal penalties.””

C. The Workers’ Compensation
Act

In 1911, just four years after en-
acting the Structural Work Act, the
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Illinois legislature passed the
Workmen’s Compensation Act.'¢
The Workmen’s Compensation Act
provided employees injured in the
course and scope of their employ-
ment with a cause of action against
their employers without regard to
fault." However, a provision in the
Workmen’s Compensation Act
barred suits against third-party
tortfeasors when injured employees
brought actions against their employ-
ers.' This provision stalled the de-
velopment of law under the Struc-
tural Work Act because injured
workers could sue only their employ-
ers who were often not the person
having charge of the claimant’s
work." In 1952, the Illinois Supreme
Court invalidated the provision in the
Workers” Compensation Act that
barred third party actions because the
provision violated both the Illinois
Constitution and the United States
Constitution.” The removal of the
bar to third-party actions reinvigo-
rated the Structural Work Act, in-
creasing the number of construction
related injury claims brought against
persons having charge of the work.”

D. The Illinois Supreme Court’s
Adoption of Section 414

In Larson v. Commonwealth
Edison Co., 33 11l 2d 316, 211 N.E.2d
247 (1965), the Illinois Supreme
Court adopted Section 414 and all of
its comments.” Section 414 provides
as follows:

One who entrusts work to

an independent contractor,

but who retains the control

of any part of the work, is sub-

ject to liability for physical

harm to others for whose

safety the employer owes a

duty to exercise reasonable

care, which is caused by his

failure to exercise his control

with reasonable care.

Comment a. If the
employer of an in-
dependent contrac-
tor retains control
over the operative
detail of doing any
part of the work, he
is subject to liability
tor the negligence of
the employees of the
contractor engaged
therein, under the
rules of that part of
the law of Agency
which deals with the
relation of master
and servant. The
employer may, how-
ever, retain a control
less than that which
is necessary to sub-
ject him to liability as
master. He may re-
tain only the power
to direct the order in
which the work
shall be done, or to
forbid its being
done in a manner
likely to be danger-

ous to himself or
others. Such a super-
visory control may
not subject him to li-
ability under the
principles of
Agency, but he may
be liable under the
rule stated in the Sec-
tion unless he exer-
cises his supervisory
control with reason-
able care so as to
prevent the work
which he has ot-
dered to be done
from causing injury
to others.

Comment b. The
rule stated in this Sec-
tion 1s usually, though
not exclusively, appli-
cable when a princi-
pal contractor entrusts
a part of the work to
subcontractors, but
himself or through a

(continued on page 38)
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(continued from page 15)

foreman superin-
tends the entire job.
In such a situation,
the principal contrac-
tor is subject to liabil-
ity 1f he fails to pre-
vent the subcontrac-
tors from doing even
the details of the
work in a way unrea-
sonably dangerous to
others, if he knows
or by the exercise of
reasonable care
should know that the
subcontractors’
work 1s being so
done, and has the
opportunity to pre-
vent it by exercising
the power of control
which he has re-
tained in himself, So
too, he is subject to
liability if he knows
or should know that
the subcontractors
have carelessly donc
their work in such a
way as to creatc a
dangerous condition,
and fails to exercise
reasonable care ei-
ther to remedy it
himself or by the ex-
ercise of his control
causc the subcontrac-
tor to do so.

Comment ¢. In or-
der for the rule
stated in this Section
to apply, the em-
ployer must have re-
tained at least some
degree of control
over the manner in
which the work is

done. It is not
enough that he has
merely a gencral
right to order the
work stopped or re-
sumed, to inspect its
progress or to re-
ceive reports, fo
make suggestions or
recommendations
which need not nec-
essarily be tollowed,
or to prescribe alter-
ations and devia-
tions. Such a general
right is usually re-
served to employers,
but it does not mean
that the contractor is
controlled as to his
methods of work, or
as to operative detail.
There must be such
a retention of a right
of supervision that
the contractor is not
entirely free to do
the work in his own

23
way.”

The Larson court held that Sec-
tion 414 imposes a duty on contrac-
tors who retain a right to control
anv part of a subcontractor’s work
to exercise that control with reason-
able care™ A contractor’s exercise
of irs right to control a
subcontractor’s work represents a
mere portion of the analysis required
under Section 414.7 However, the
paramount inquiry is whether the
detendant retained the right to con-
trol a subcontractor’s work.” Un-
fortunately for plaintiffs, the com-
mon law defenses that attack a
plaintff’s own conduct, which were
inapplicable under the statutory
cause of action provided by the Act,
apply with full force under Section
414 because it is a2 common law cause
ot action.”

&

Although reterred to as a “con-
struction negligence claim,” a cause
of action based on Section 414 is
grounded in ordinary common law
negligence principles.® Therefore, to
prevail on a claim under Section 414,
a plaintiff must prove: (1) that the
defendant owed the plaindff a duty;
(2) that the defendant breached that
duty; and (3) that the plaintiff’s in-
jury was proximately caused by the
breach.” The existence of a duty is a
question of law.™ As will be demon-
strated by the cases discussed below,
the issuc of whether a defendant in-
curred a duty under Section 414 is the
most frequently contested issue in
cases brought pursuant to section 414,

E. Interpretations of Section 414
Before Repeal of the Structural
Wotrk Act

The focus of Section 414 before
the tepeal of the Act was on whether
the detendant retained the right to
control a sufficient amount of the
plaintitt’s work to incur a duty. Prior
to the repeal of the Act, the most in-
structive applications of Section 414
occurred in Weber v. Northern 1llinois
Gas Co., 10 Il App. 3d 625, 295
N.E2d 41 (Ist Dist. 1973) and Paskos
v. Commonwealth Fdison Co., 14 111
App. 3d 481, 302 N.E.2d 642 (st
Dist. 1973).*" In Weber, the court held
that Sccrion 414 applies to any pet-
sons who entrust work to an inde-
pendent contractor, including prop-
erty owners, general contractors, ar-
chitects, or other subcontractors.”
The W eher court also reaffirmed the
holding of Iarson, that Section 414
imposces a1 duty on a person who hires
an independent contractor to per-
form work, but who retains control
over anv of that work, to exercise
that control with reasonable care.®
In addition, the Weber court held that
any person who retains the required
amount of control owes the hired
independent contractor a non-del-
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egable duty to provide the contractor
with a safe place to work.”™ In
Pusko, the held that Section 414 im-
poses a duty to exercise reasonable
care on a person who hires an inde-
pendent contractor, but who retains
the right to forbid unsafe work prac-
tices.”™ The Pasko court explained
that the right to implement or en-
force safety procedures on a con-
struction site satisfies the level of
control required to trigger a duty of

36

care under Section 414,

F. Repeal of the Structural Work
Act

The political makeup in Spring-
field changed dramatically following
the 1994 clections.” The first action
of the newly clected legislature was
to repeal the Structural Work Act.™
Governor Jim Edgar signed the repeal
into law, making repeal of the Act
effective on Pebruary 14, 1995.%

II. Early Application of Section
414 Following Repeal of the Struc-
tural Work Act

The repeal of the Structural
Work Act catapulted Section 414 into
the forefront of construction related
injury litigation.™  After repeal of the
Act, the focus of Section 414 analysis
remained whether the defendant re-
tained a right to control a sufficient
amount of the plaintift’s work
thereby establishing a duty.!'  Addi-
tionally, shortly following repeal of
the Act, Illinois courts generally
agreed that the right to stop a
plaintiff’s work for safety reasons
qualified as control over the plaintiff’s
work for purposes of Section 414.*
Therefore, retention of the right to
stop the plaintiff’s work for safety
reasons triggered a duty under Sec-
tion 414.%

Following repeal of the Act, the lI-
linois Appellate Court had the oppor-
tunity to decide several cases involving
Section 414. These cases included:

Rangel v. Brookhaven Con-
structors, Inc., 307 1ll. App. 3d 835,
719 N.E.2d 174 (1st Dist. 1999);
Brooks v. Midwest Grain Products of
Llinois, Inc., 311 11l App. 3d 871, 726
N.E.2d 153 (3d Dist. 2000); and
Bokodi v. Foster Wheeler Robbins,
Inc., 312 11l. App. 3d 1051, 728
N.E.2d 726 (1st Dist. 2000); and
Hutcheraft v. Independent Mechanical
Industries, Inc., 312 TIl.App.3d 351,
726 N.E.2d 1171 (4th Dist. 2000).
Rangel and Hutcheraft provide ex-
amples of courts holding that the de-
fendants retained an insufficient
right of control to impose a duty
under Section 414.* However, in
Brooks and Bokodi, the courts found
that the defendants retained a suffi-
cient right to control to impose a
duty pursuant to Section 414.%

A. Cases Finding Defendants
Owed No Duty to Plaintiffs under
Section 414

Rangelinvolved a defendant general
contractor who entrusted work to a
subcontractor, plaintiff’s employer.™
The contract between the defendant and
plaintiff’s employer provided
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that the defendant “shall
have the right to exercise complete
supcrvision and control over the
work to be done by the subcontrac-
tor but such supervision and control
shall not in any way limit the obliga-
tions of the subcontractor.””” The
plaintiff filed suit to recover compen-
sation for injuries he suffered when a
brace on a scaffold collapsed, causirdg
him to plummet ten feet to the
ground and sustain severe injuries.
However, the Range/ court held that
the defendant did not owe a duty to
the plaintiff under Section 414 be-
cause the defendant did not retain the
right to control the “incidental as-
pects” or “operative details” of the
plaintiff’s work.* Furthermore, the
Rangel court supported its holding by
pointing out that even if the defen-
dant retained a right to control the
“incidental aspects” or “operative de-
tails” of the plaintiff’s work, the de-
fendant never actually exercised such

control.¥

(continued on page 40)
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(continued from page 39)

In Hutcheraft, a defendant prop-
erty owner entrusted work to an in-
dependent contractor, the plaintiff’s
employer.” The plaintiff filed an ac-
tion to recover compensation for se-
vere injuries he suffered from an elec-
tric shock he received while attempt-
ing to lift a large piece of tin in the
defendant’s basement. The electric
shock occurred because the protec-
tive insulation covering a live electri-
cal lead on a nearby welding unit had
been destroyed, allowing clectrical
current to travel into the piece of tin
the plaintiff attempted to lift. The
defendant retained the right to coor-
dinate the plaintiff’s work, the right
to stop or change the plaintiff’s work,
the ability to inspect the plaintiff’s
work, and the right to enforce safety
However, the Hutcheraft
court held that these rights retained
by the property owner did not
amount to a sufficient amount of con-

regulations.

trol over the plaintiff’s work to trig-
ger a duty under Section 414.

B. Cases Finding Defendants Owed
a Duty to Plaintiffs under Section
414

Brooks involved a defendant
property owner who hired an inde-
pendent contractor, plaintiff’s em-
ployer, to perform work on its pre-
mises.”’ The plaintiff filed a lawsuit
to recover compensation for injuries
he incurred when he fell twenty feet
to the ground from a platform on
which he was performing ironwork
without a safety harness. The defen-
dant promulgated a set of safety rules
applicable to the plaintiff and assigned
a project engineer to remain on the
site at all times to oversee all work
performed on its property. Addition-
ally, the defendant retained the rights
to stop any work for failure to fol-
low its safety rules. The Brooks court
held that the defendant owed the
plaintiff a duty pursuant to Section

414 because of the amount of con-

rrol defendant retained over

plaintiff’s work. The court sup-

ported its decision by pointing out
that a defendant need not actually
exercise its retained rights of control
to incur a duty under Section 414,
To the contrary, the Brooks court
stated “an employer need only retain
the control of any part of the work
in order to be subject to liability for
a failure to exercise his control with
rcasonable care.”?

In Bokodi, the defendant was a
ecneral contractor who hired subcon-
tractors, including the plaintiff’s em-
ployer, to perform work.” The plain-
tiff filed suit to recover compensation
tor back injuries he sustained while
litfting a piece of steel with a rope and
pulley system. The defendant acted
as the superintendent of the entire
project and retained extensive rights
to supervision subcontractors’ work.
Additionally, the defendant Bokodi
discussed safety matters in meetings
with subcontractors and was respon-
sible for the overall construction
schedule and coordination of subcon-
tractors’ work. Moreover, the defen-
dant retained the authority to stop
any subcontractor’s work for safety
reasons and to prohibit the resump-
tion of work until the subcontractor
rectified the safety concern. The
Bokodi court held that the defendant’s
retention of the right to control
satety on the construction site trig-
gered a duty to exercise that control
with reasonable care pursuant to Sec-
tion 414,

I1. Recent Application of Section
414

A. Illinois Pattern Jury Instructions

Reconciling the Range/and Hutcheraft
decisions with the Brooks and Bokodi
decisions is a difficult, if not impossible,
task. In an effort to resolve the incon-
sistent application of Section 414 as
excmplified by the above-mentioned
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cases, the Illinois Supreme Court Com-
mittee on Pattern Jury Instructions in
Civil Cases drafted several jury instruc-
tions regarding construction negligence
to provide assistance to the courts.

LPIL No. 55.01 provides:

Construction Negligence-Work En-

trusted to Another
Aln] [owner] {contractot] [other]
who entrusts work to a [subcon-
tractor] |contractor| [other] can
be liable for injuries resulting
from the work if the [owner]
[contractor]| [other] retained some
control over the safety of the
work and the injuries were proxi-
matcly caused by the |owner’s]
[contractor’s] [other’s] failure to
exercise that control with ordinary

care.™

LPI. No. 55.02 provides:
Construction Negligence-Duty

A party who retained some con-
trol over the safety of the work
has a duty to cxercise that con-
trol with ordinary care.”

LPI. No. 55.03 is too lengthy of an in-
struction to lay out here in its entirety.
Generally, LI No. 55.03 combines an
“issues instruction” with a “burden of
proof instruction” and sets out with
specificity the burdens each party bears
at trial.™

LP.L No. 55.04 states:
Construction Negligence-More Than
One Person Having Control

One or more persons may have
some control over the safety of
the work. Which person or
persons had some control over
the safety of the work under
the particular facts of this case
is for you to decide.”

(continued on page 42)
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